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                                                                                            G.R. Case No.453/2011 

 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                          G.R. Case No.453/2011 

           (U/S-370 of I.P.C) 

               State of Assam 

       --------Prosecutor 

     -VS- 

    1. Musstt. Hasina Khatoon  

W/o Kamal Hasan 

R/o Dalgaon 

P.S. Dalgaon 

Dist. Darrang, Assam 

    2. Md. Safiqul Islam 

S/o Md. Habijuddin 

    R/o Debpukhuri  

P.S. Orang 

    Dist. Udalguri, BTAD::Assam 

       ---------Accused persons 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, Asstt. P.P.  

Advocate for the accused: Mr. J. Brahma          

Evidence recorded on: 5.5.12/24.1.13/27.8.13/1.4.16 

Argument heard on: 21.4.2016 & 2.5.2016  
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Judgment delivered on: 4.5.2016  

JUDGMENT 

1. The prosecution case in brief is that on 2/12/11 at about 10:00 AM and 

on 3/12/11 at about 2:00 PM the FIR name accused person came to the 

house of the informant Asgar Ali and had some secret talk with his niece 

Samida Khatoon. Then, at about 3:00 PM of 3/12/11 his niece vanished 

from the house. On the same day the informant went to the house of the 

accused persons and also on 5/12/11 at about 12:00 noon and 4:00 P.M. 

Then the other two FIR named accused persons let his niece fled away 

with FIR named accused No.1 i.e., Hasina Khatoon. It is stated that the 

informant vigourously searched for the girl but found no trace of her. 

2. To this effect the informant lodged a written ejahar before the O/C-Orang 

P.S. against the accused persons namely Hasina Khatoon, Majibar 

Rahman and Jakir Hussain. Accordingly, Orang P.S. Case No.61/11, U/S-

366(A)/34 of IPC was registered and duly investigated into. During the 

course of investigation the I/O did not find any material against Majibar 

Hussain and Jakir Hussain and hence they were not sent up for trial. 

Instead one Md. Mustafa and Safiqul Islam were arrested in connection 

with this case. Subsequently, accused Musstt. Hasina Khatoon, Md. 

Mustafa and Safiqul Islam were granted bail by the court. On completion 

of investigation finding sufficient prima facie materials the I/O submitted 

charge sheet against Musstt. Hasina Khatoon, Md. Mustafa and Safiqul 

Islam U/S-366(A)/34 of IPC. Hence, this case. 

3. When the accused persons appeared before the court copies of relevant 

documents were furnished to them as per Section-207 of CrPC. Then, the 

case was committed to the court of Hon’ble Sessions Judge by my 

learned predecessor vide order dated 9/2/12. However, the Hon’ble 

Sessions Judge, Udalguri vide his order dated 23/2/12 passed in Sessions 

Case No.99(D-U)/12 held that there is no ground for presuming that the 

accused has committed the offence U/S-366(A) of IPC. However there are 

sufficient materials for a prima facie case U/S-370 of IPC against all the 

accused. Accordingly, the Hon’ble Sessions Judge formally framed the 

charges U/S-370 of IPC against the accused persons to which they 
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pleaded not guilty and claimed to stand trial. After framing the charges as 

aforesaid the accused persons were directed to appear before this court 

and in compliance to the said order they appeared before this court. 

Thus, the case proceeded for evidence of the prosecution side vide order 

dated 7/3/12 passed by my learned predecessor. 

4. POINTS FOR DETERMINATION: 

The only point which is required to be enquired into this 

case is whether the accused persons on or about 3/12/11 sold 

Samida Khatoon at No.2 Udalguri Jungle against her will as a 

slave and thereby they committed an offence punishable U/S-

370 of IPC; and within my cognizance? 

5. The prosecution examined as many as 5(five) witnesses including the I/O 

and also exhibited the FIR and the charge sheet. Out of the five 

prosecution witnesses, except PW-4, others were cross-examined by the 

defence.  

6. When the matter was fixed for hearing argument, this court after going 

through the case record, found that the victim was not examined by the 

prosecution. So, in order to come to a just decision the court felt that 

victim Sakida Khatoon was a material witness and so she was called as a 

court witness/CW-1 and examined. She was cross-examined the defence. 

After examination and cross-examination of CW-1 the evidence of 

prosecution was closed. Thereafter, the statement of defence of the 

accused persons U/S-313 CrPC were recorded wherein the present 

accused persons pleaded complete denial regarding their involvement into 

the case. However, they declined to adduce defence evidence. 

7. It is pertinent to mention herein that the case against other charge 

sheeted accused Mustafa has been filed vide order dated 3/2/16 keeping 

W/A pending against him for future execution. In that view of the matter 

this judgement shall have effect only against the other two charge 

sheeted accused persons.   

8. I have heard argument from learned defence counsels Mr. J. Brahma. I 

have also heard learned Asstt. P.P. Mr. D. Dahal. At the time of 
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argument learned Mr. Brahma submitted that there is a huge lacuna on 

the part of the investigating officer. According to him the prosecution has 

miserably failed to establish any transaction by which the victim was 

allegedly sold in order to attract the penal provision U/S-370 of IPC. Mr. 

Brahma gave special emphasis to the fact that the I/O also took the 

accused persons into police remand but in spite of that failed to find out 

the alleged buyer of the victim girl. In view of above it is submitted that 

the prosecution has failed to establish the guilt of the accused persons 

beyond all reasonable doubt and so they should be acquitted from this 

case on the ground of benefit of doubt. 

9. On the other hand learned Asstt. P.P. Mr. Dahal submitted that though 

there is some minute lacuna on the part of the investigating officer but 

the same is not fatal for the prosecution case. According to him the 

prosecution could firmly establish its case. Giving special emphasis on the 

statement given by the victim girl while examined U/S-164 of CrPC and 

the evidence given by the same victim girl before the court as CW-1, 

learned Mr. Dahal further submitted that merely because there is some 

lacuna on the part of the investigating officer the evidence of the victim 

girl cannot be totally disbelieved. Under the circumstances, learned Mr. 

Dahal submitted that the evidence on record is sufficient to hold the 

accused persons guilty for the alleged offence and so they are liable to be 

punished in accordance with law. 

10. I have given anxious consideration to the submissions put forward by the 

learned advocates of both the sides. I have also meticulously gone 

through the case record along with the exhibited documents. The relevant 

provision of law U/S-370 of IPC is also minutely perused by me. 

DISCUSSION, DECISION AND REASONS THEREOF: 

11.  Before going deep into the discussion it is necessary to point out, as 

revealed from the case record, that there is no dispute to the fact that the 

alleged victim girl was missing from the house of the informant. Record 

also speaks that the informant and her family members took zimma of the 

victim girl from Orang P.S. on 18/12/11. Now, it is to be found out 
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whether her missing from the house of the informant was due to the 

alleged act of the accused persons. 

12.  Corroborating the fact mentioned in his ejahar PW-1 deposed that one 

Friday about 10 months prior to giving evidence before the court accused 

Hasina Khatoon came to his house at about 12:00 noon and talked with 

his family members including his niece Sakida Khatoon. After some time 

she left his house. On the following day she came to the bazar situated 

nearby his house at about 10:00 A.M. where he was also doing 

marketing. Then he saw her talking with his niece Sakida and that she 

made his niece eat an orange. Thereafter, his niece left the place alone. 

After sometime when he went to his house and saw his niece going out of 

the house by preparing food. When he asked where she was going she 

replied that she would return after doing some work. It was then about 

3:00 P.M. He further deposed that she did not return back thereafter.  

13.  PW-1 also deposed that after 15 days he was informed by Orang P.S. 

that they found his niece. Accordingly, he went there and on being asked 

she told him that Hasina aloongwith Safiqul Islam sold her to a Muslim 

person of Sivasagar at Rs.1,80,000/-. 

14.  In her evidence PW-2 deposed that about 6 months prior to giving 

evidence in the court Hasina came to their house at about 9:00 A.M. and 

talked with her family members including her niece Sakida Khatoon and 

after about 2 hours left. On the following day at about 8/9 A.M. she again 

saw Hasina talking to Sakida at a little distance from her house. 

Sometime later Sakida came to house and then went again after 

preparing food. She also deposed that after 16 days police of Orang P.S. 

informed them that they found Sakida. Accordingly, she went there and 

on being asked Sakida told her that Hasina asked her to get in a Indica 

car. When she refused Hasina gave two slaps on her cheek and boarded 

her in the car. Then she tied her eyes and mouth with clothes and took 

her to Sivasagar and sold her to another person. Sakida also allegedly 

told PW-2 that Hasina alongwith Safiqul and others committed the crime.   

15.  On the other hand in his evidence PW-3 deposed that he knows both the 

informant and accused persons. The witness allegedly heard that a girl of 
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their village was missing and she was recovered again. He further stated 

that the accused persons were arrested in connection with this case. 

However, at the time of cross-examination he expressed his ignorance 

regarding having any personal knowledge about the incident. From the 

evidence of PW-4 it could be found that he knows the informant and 

accused persons but does not know anything about the incident.  

16.  Now, in her evidence CW-1/victim deposed that before three years one 

day Hasina were going to Anganabadi Centre. Then Hasina asked her to 

go with her. Accordingly, she went with Hasina and on the way Hasina 

gave her an orange to eat and after eating the same she fell down and 

became senseless. Then, Hasina and Safiqul with the aid of one Nazrul 

took her to a distant place by covering her face and eyes with clothes. At 

about 1:00 P.M. Hasina allegedly took her to a building. After leaving her 

there in the house Hasina and other two came back. She also deposed 

that when she asked Hasina where they were taking her then Hasina 

assaulted her and did not tell anything. The victim also deposed that in 

the house where she was kept was situated at Sivasagar and that there 

were one lady and three gents in the house.  

17. Similarly in his evidence PW-5, the I/O deposed that on 6/12/11 he was 

posted as O/C of Orang P.S. On that day the informant Asgar Ali filed an 

ejahar in the case was investigated by him. During the course of 

investigation he visited the place of occurrence and prepared the sketch 

map. He also took the statement of witnesses and during investigation 

both the accused persons were arrested. On the other hand Jakir Hussain 

could not be found and so he was sown as absconder in the charge sheet 

filed by him on 31/12/11. During investigation he allegedly found material 

U/S-366(A)/34 of IPC. Ext.1 is the ejahar and Ext.1(1) is the thumb 

impression of Asgar Ali. The witness exhibited the charge sheet as Ext.2 

and his signature in the charge sheet as Ext.2(1). He further deposed that 

the statement of the victim was recorded U/S-164 CrPC.  

18.  During cross-examination PW-5 was confronted with the fact that the 

incident took place on 3/12/11 and the ejahar was lodged on 6/12/11. He 

was also confronted with the fact that Hasina Khatoon, Majibar Rahman 
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and Jakir Hussain were named in the ejahar. According to him the girl 

was recovered on 18/12/11 and that the accused were in judicial custody 

when the girl was recovered. 

19.  The foregoing evidence of prosecution witnesses clearly points towards 

one thing that except the victim none other are eyewitnesses. Thus, we 

have to heavily rely on the evidence of the victim/CW-1 in order to find 

out the truth of the case. It is evident that PW-1 and PW-2 are related to 

the victim and from their evidence it came to the light that accused 

Hasina Khatoon used to come to the house of PW-1. Their evidence also 

revealed that accused Hasina Khatoon used to talk with the victim as well.  

20.  Accused Hasina Khatoon admitted that she knows informant Asgar Ali 

but clearly denied that she knows Sakida Khatoon in her statement 

recorded U/S-313 CrPC. She did not give any specific reply regarding the 

alleged fact that she used to visit the house of the informant. Rather see 

stated that she often used to come and go by the road in front of the 

house of Asgar Ali when circumstances warranted. Accused Safiqul Islam 

also admitted that he knows Asgar Ali but denied knowing Sakida 

Khatoon. The fact that both the aforesaid accused persons do not know 

victim girl Sakida Khatoon cannot be believed considering the fact that 

they knows Asgar Ali whereas the victim girl is his niece and at the 

relevant time she was with him. In other words it is by now clear enough 

that the accused persons knew the victim girl very well. 

21.  Now, as per version of CW-1 on the alleged day while Hasina were going 

to Anganabadi Centre she asked the victim to go with her. Accordingly, 

she went with Hasina and on the way she was given an orang to eat and 

after eating it she fell down and became senseless. Then, Hasina and 

Safiqul with the aid of one Nazrul took her to a distant place by covering 

her face and eyes with clothes. At about 1:00 P.M. Hasina allegedly took 

her to a building. After leaving her there in the house Hasina and other 

two came back. he victim also deposed that in the house where she was 

kept was situated at Sivasagar and that there were one lady and three 

gents in the house.  
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22.  In her evidence CW-1 also specifically stated that after about 15 days of 

staying in that house one day when all the members of the house went 

out then the servant of that house boarded her in a bus from Sivasagar to 

Tezpur, who also came with her upto Tezpur. Then he again boarded her 

in a bus and went away therefrom. The victim further stated that she got 

down from the bus at Dhansiri and therefrom went to Orang alone. There 

she met a boy who took her to Orang P.S. wherefrom her family 

members were informed. Later on, her family members came to P.S. and 

took her home. Most important fact, as revealed by the victim is that she 

allegedly met Hasina only two days before the incident. 

23.  While being cross-examined CW-1 deposed that at the time of 

occurrence see used to stay with her uncle and not with her parents. She 

also deposed that she does not know the name of the person where the 

accused persons took her and left. She expressed her ignorance about 

the name of the boy who took her to Orang P.S. from Dhansiri. Most 

importantly the victim admitted that at the time of occurrence one of her 

uncle namely-Furkan Ali used to stay at Sivasagar. By such admission by 

the victim it is apparent that she is well acquainted with the name of 

Sivasagar though she is aged about only 13 years on the date of 

deposing before the court. 

24.  In order to properly appreciate the evidence of the victim given before 

the court I have also gone through her statement recorded U/S-164 CrPC 

during investigation stage. It transpires from her statement that she used 

to work as a servant in the house of the person where she was allegedly 

sold by the accused persons. However, the fact that she had been 

working in that house as a servant has not been stated by her before the 

court during trial. There is also difference regarding the fact up to where 

the boy servant accompanied her. Whereas in her statement recorded 

U/S-164 CrPC she stated that she along with the boy came up to Tezpur 

by a vehicle and then to Orang after 15 days. On the other hand in her 

evidence given before the court she stated that the boy came up to 

Tezpur and after boarding her in a bus he went away therefrom. Thus, it 

is apparent that the victim has given contradictory evidence in respect of 

those two facts. 
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25.  If the statement of the victim recorded U/S-164 of CrPC is considered to 

be true then it is apparent that the investigating officer could have taken 

help of that boy who allegedly brought the victim girl to Orang P.S. from 

Sivasagar. But, the said boy has not been examined by the prosecution as 

a witness. Thus, a very vital link has been missing. 

26.  Now, the basic points which are required to be proved by the prosecution 

in order to establish the guilt of the accused persons committing offence 

U/S-370 of IPC are as follows: 

i. that the accused imported, exported, removed, bought, 

sold or disposed of a person; 

ii. that the person so imported, etc. was a slave; 

iii. that the accused accepted, received or detained the person 

in question is a slave; 

iv. that he did so against the will of that person. 

27.  In the instant case at hand the investigating officer got sufficient 

opportunity to find out where the victim had been for those 15 days 

before she came to Orang P.S. But, it appears from the case record as 

well as from the case diary that no steps had been taken or he abstained 

from taking any such steps for the reasons best known to him. It appears 

as if after recovery of the girl the investigating officer did not put much 

effort or rather abstained from putting his effort in order to find out the 

person where the victim had been during those 15 days. In view of such 

lacuna on the part of the investigating officer it has become very difficult 

on the part of this court to come to a definite conclusion whether there 

had been any incidence of selling and buying of the victim girl as a slave. 

It is a fact that only these two elements viz., selling and buying are not 

sole ingredients to constitute an offence U/S-370 of IPC. There are other 

elements like importing, exporting, removing, disposing of, accepting, 

receiving or detaining any person against his will as a slave which 

constitute offence under this section of law. However, since the prime 

allegation against the accused persons is of selling the victim girl, 
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therefore, we are more concerned whether there is/are any ingredient of 

“selling and buying” of the victim girl as a slave.  

28.  Now, if the facts of the case in its entirety is considered then it is 

revealed that the alleged buyer is no way in the scene though hint has 

been given by the victim and PW-1 and PW-2 that a person residing at 

Sivasagar had purchased the victim girl from the accused persons. Thus, 

it is apparent that the transaction of sale of the victim girl has not been 

proved due to lack of the buyer. Moreover, as already pointed out though 

the victim, in her statement recorded U/S-164 CrPC, stated that she had 

been working in the house of a person at Sivasagar as a servant but the 

same fact has not been stated by her in her evidence given before the 

court. 

29.  In view revelation of aforesaid facts it is to be seen whether the words 

“slave and servant” carries the same meaning or not. In order to find out 

this, I have relied on the dictionary meaning of those two words. The 

word “Slave” is defined in the Chambers 21st Century Dictionary as 

someone owned by an acting as servant to another, with no personal 

freedom; a person who is submissive under domination; a person who 

works extremely hard for another; a person submissively devoted to 

another. On the other hand this word has been defined in the Oxford 

dictionary as a person who was the legal property of another and was 

forced to obey them; a person who is strongly influenced or controlled by 

something. 

30.  Similarly, the word “Servant” has been defined in the Chambers 21st 

Century Dictionary as a person employed by another to do household 

or menial work for them; a person who acts for the good of others in any 

capacity. On the other hand this word has been defined in the Oxford 

dictionary as a person employed to perform domestic duties in a 

household or for a person. 

31.  If the dictionary meaning of both the aforesaid words are considered it 

appears that there is not much difference between the works done by a 

slave and a servant. The difference between these two category of 

persons, as appears to me, is that a slave is somewhat lower in the so 
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called hierarchy of persons in the society. Another difference is that the 

persons falling under the category of slave has less freedom than that of 

the so called servants. Further, a servant does not necessarily require 

that he should always be doing low standard works. Rather, he can be a 

person of high standard as well, which we all know.   

32.  Thus, it is evident that on both the occasion there should be a person 

who engages him in that capacity. However, as already discussed above, 

the prosecution has miserably failed to prove that the alleged victim had 

been engaged as a slave or servant by any person. 

33.  In view of above discussion I hold that the evidence of the prosecution is 

not sufficient to book the accused persons guilty of offence charged 

against them. It is a fact that the prosecution could prima facie proved 

that the accused persons were engaged in taking the victim girl to 

Sivasagar. But in order to prove this fact the investigating officer did not 

investigate the case in a proper manner. Thus, the complete chain 

starting from the residence of the informant to Sivasagar and thereafter 

from Sivasagar to Tezpur and then to Orang could not be proved by the 

prosecution beyond all reasonale. Due to this lacuna a serious doubt has 

crept up in the mind of this court regarding the fact that the victim had 

ever been taken to Sivasagar and that she was sold there as a slave.  

34.  Now, it is the established principle of criminal law that the prosecution is 

to prove its case beyond all reasonable doubt and only in that event the 

court is in a position to hold the accused guilty of offence charged against 

him. It is also an established principle that whenever two different sets of 

opinions can be made out then the one which is beneficial for the accused 

should be accepted. In the instant case at hand the evidence of the 

prosecution is not sufficient to hold that the case of the prosecution has 

been established beyond all reasonable doubt. Rather, it transpires that 

there is some contradictions between the statement given by the alleged 

victim U/S-164 CrPC and her evidence given before the court. It is also 

evidenced that the evidence of the alleged victim has not been entirely 

corroborated by the evidence of PW-1 and PW-2, who are her close 

relatives. Most importantly, it is already discussed in the foregoing 
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paragraph of this judgement that the complete chain starting from the 

residence of the informant has not been proved. Under these 

circumstances I hold that the prosecution has miserably failed to establish 

the guilt of the accused persons beyond all reasonable doubt. In view of 

above discussion, I hold that they should get benefit of doubt in their 

favour. Consequently, they are liable to be acquitted from this case. 

ORDER 

In view of what has been discussed above both the accused are 

acquitted from this case and set at liberty forthwith. Their bailor is also 

discharged from further liabilities in this case. However, the bail bonds of the 

accused persons shall remain in force for the next six months from today in 

view of the spirit of Section-437 A of CrPC.   

However, the case shall proceed against other accused Md. 

Mustafa in accordance with law after his arrest.  

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 4th day 

of May, 2016 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Md. Asgar Ali------------------------------------PW-1 

ii. Musstt.Ramija Begum-------------------------PW-2 

iii. Sri Chandra Kr. Das----------------------------PW-3 

iv. Md. Jaynal Abdin-------------------------------PW-4 

v. Md. Amitabh Sensua--------------------------PW-5 

2. DEFENCE WITNESSES:--NIL--- 

3. COURT WITNESS: Musstt. Sakida Begum--------DW-1 

4. PROSECUTION EXHIBITS: 

i. Ext.1------------------FIR 

ii. Ext.1(1)--------------Signature of the informant in Ext.1 

iii. Ext.2-------------------Charge sheet 

iv. Ext.2(1)----------------Signature of the I/o in Ext.2 

4. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


